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MATTER OF: Mr. Rodney E. Nelson

DIGEST: Service me-ber earns 85 days of leave and

uses 193 days of leave thereby incurring
108 days of excess leave during his active § 9 1 5 
service is indebted to the United States

for pay and allowances received for such
excess leave. The claim of the United
States may not be waived under 10 U.S.C.
2774 (Supp. II, 1972) even though indebted-
ness resulted from ad-ninistrative error in
allowing leave to be taken, since nember is
at least partially at fault in matter,
particularly wlhen he was receiving leave
and earnings statements which correctly
showed a minus leave balance.

This action is the result of an appeal by l'r. -,Rcdney E. Nelson,
from a settlement by the Transportation and Claimns Division (now
Claiims Division) of this Office dated December 20, .974, Which par-
tially denied a request for waiver under the provisions of 10 U.S.C.
2774 (Supp. II, 1972) of the clain of the United States against hin
in the amount of $1,359.43 arising out of his service in the United
States Army.

The record indicates that Mr. Nelson served on active duty in
the Ugnited States Arry from December 19, 1969, throunh February 20,
1973. The riaximumn Ieave that he could have earned during that
period was 95-1/2 days. The vneniber used and received j-ny for
193 days of leave during the snmae period, which was 97-1/2 days
more than the maxinaM leave he could have earned. The record

further indicates that the member was in an absent-4,ithout-leave
(AWOL) and an excess leave status during part of the time.
Since leave is not earned during periods of excess leave and

being in an ATO-L status, his earned leave was reduced from
95-1/2 days to 85 days thereby increasing his total unearned
leave to 108 days. A charge against M-r. Nelson was entered in

the amount of $1,963.35. In addition, a review of his pay
records indicated a class E allotment in the amiount of $10.08,

had not been deducted from his pay, which increased his debt to
$1,973.43. Credits due Mir. Nelson totalling $573.92 were applied
to the debt leaving a balance of $1,399.51.
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The Transportation and Claims Division of this Office waived

that portion of his indebtedness which related to the nondeduction
for the class E allotment in tile amount of $10.08, reducing the
indebtedness to $1,339.43, but denied waiver of that part of the
debt relating to excess leave.

This partial denial of his request for waiver was based
on the fact that durino his tour of duty in the Armry he was
receiving leave and earnings statements shoving the actual
balance of his leave, and although these statements shoved a
minus leave balance he continued to use leave. In these circum-
stances, it was determined that Mr. Nelson was at least partially
at fault, although there was administrative error involved.

Under the provisions of 10 U.S.C. 2774, the Comptroller
General nay waive in whole or in part a claim by the United
States arising out of an erroneous payment of pay and allowances
macie to or on behalf of a mer-ber or former rneov.er of tCi uii-
formeod services, the collection of which vould be against equity
and good coiiscience nnJ not in the best interest or the Jnited
States. Thiqs authoritv to waive claifims by tke United S-totex, r..-~y
not be exercised, however, if in his opinion, there exists in

connection with the claim an indication of fraud. nisrepresenta-
tion, fault, or lack of good faith on the part of the mcier or
any person having an interest in obtaining a waiver of the claim.

Althouigh it is not entirely clear on what basis M4r. Nelson
has appealed the settlement of his case, we have revi.ex.ed tLhe

entire record in his case. There can be little doubt that
administrative error was involved to permit 'lr. ielsen to use

leave far in excess of that which he had accrued or could have
earned during the period of his enlistinent, thereby causimg an
erroneous paynent. Powever, we do not consider it unreasonable
to conclude that he swas at least partially at fault in using
leave to the extent that he did, particularly In view of the
fact that ha was receiving periodic leave and earninn statements
which provided correct information concerning his leave balance.

Accordingly, under the provisions of 10 U.S.C. 2774 waiver

of Mr. 'Nelson's indebtedness must be denied and action by our
Transportation and Claims Division is sustained.
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